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DISTRICT COURT, WATER DIVISION 1,
COLORADO

Court Address:
901 9th Avenue
Greeley, CO 80632

CONCERNING THE APPLICATION FOR WATER
RIGHTS OF TOWN CENTER METROPOLITAN
DISTRICT,

COURT USE ONLY
IN DENVER COUNTY, COLORADO

Case Number: 2004CW28

FINDINGS OF FACT, CONCLUSIONS OF LAW, RULING OF WATER REFEREE,
JUDGMENT AND DECREE

‘This matter is before the Court on the application for water rights and approval of plan
for augmentation filed on February 13, 2004, by Town Center Metropolitan District. The matter
was referred to the Water Referee, and the Water Referee, bein g fully advised in the premises,
enters the following Findings of Fact, Conclusions of Law and Ruling:

FINDINGS OF FACT

1. Name, address and telephone number of applicant:

Town Center Metropolitan District (“Town Center”)
¢/o Charles Foster

District Manager

5600 S. Quebec, #255C

Greenwood Village, CO 80111

303 740-7440

2. Notice and Jurisdiction. Timely and adequate notice of the Application herein was given
in accordance with law. The Court has jurisdiction over the subject matter of this proceeding
and over all persons and property affected hereby, irrespective of whether those persons or
property owners have appeared. None of the lands, wells, or water rights involved in this case
are within the boundaries of any designated groundwater basin.
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3. Statements of Opposition. The time for filing statements of opposition has expired.
Timely statements of opposition were filed to the application by the City of Englewood, City of
Aurora, and South Adams County Water and Sanitation District (“South Adams”). Town Center
has entered into a stipulation with the City of Englewood, dated June 26, 2006, a stipulation with
the City of Aurora, dated September 6, 2007, and a stipulation with South Adams dated July 24,

2008.

4. Summary of Consultation. The Division Engineer for Water Division No. 1 filed a
Summary of Consultation dated July 18, 2004.

Conditional Underground Water Rights

S. Name of well:

a.

Green 15 Pond Well (Well permit no. 61812-F).

b. Green Valley Ranch Alluvial Well #1.

c. Green Valley Ranch Alluvial Well #2.

d. Green Valley Ranch Alluvial Well Field: up to four proposed wells in the alluvial
aquifer of First Creek, subject to the conditions of paragraph13.c below.

6. Legal description of wells:

a, Green 15 Pond Well: An existing unlined pond located in the NE 1/4 of the SE1/4
of Section 15, T3S, R66W, 6t P.M., City and County of Denver, Colorado, the
center of which is located at a point approximately 2,750 feet from the North
section line and 1,090 feet from the East section line of said Section 15.

b. Green Valley Ranch Alluvial Well #1: A proposed well to be located in the NW
1/4 of the NW 1/4 of Section 15, T3S, R66W, 6™ P.M., City and County of
Denver, Colorado, within 200 feet of a point 1,050 feet from the West line and
1,100 feet from the North line of said Section 15.

c. Green Valley Ranch Alluvial Well #2: A proposed well to be located in the SW

1/4 of the NE 1/4 of Section 15, T3S, R66W, 6 P.M., City and County of
Denver, Colorado, within 200 feet of a point 2,240 feet from the East line and
2,315 feet from the North line of said Section 15.
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d. Green Valley Ranch Alluvial Well Field: Up to four additional wells are proposed
to be located in the Green Valley Ranch North development, which is located in
Sections 14, 15, 22 and 23 T3S, R66W, 61 P.M., City and County of Denver,
Colorado.

Source: For all wells: Alluvial ground water tributary to First Creek, tributary to the
South Platte River.

Depth:
a. Green 15 Pond Well: approximately 8 feet.

b. Green Valley Ranch Alluvial Well #1 and #2, and Green Valley Ranch Alluvial
Well Field: unknown,

Date of Appropriation:

a. Green 15 Pond Well: February 1, 2003.

b. Green Valley Ranch Alluvial Well #1 and #2, and Green Valley Ranch Alluvial
Well Field: February 13, 2004.

How appropriation was initiated:

a. Green 15 Pond Well: By formation of intent to appropriate together with initiation
of construction of the Green 15 Pond.

b. Green Valley Ranch Alluvial Well #1 and #2, and Green Valley Ranch Alluvial
Well Field: By formation of intent to appropriate together with field and
engineering work and the filing of the application in this matter.

Amount claimed;

a. Green 15 Pond Well: 500 gpm, 1.1 cfs, conditional, not to exceed 450 acre-feet
per year.

b. Green Valley Ranch Alluvial Well #1 and #2: 200 gpm, 0.45 cfs, each, not to
exceed a total of 450 acre-feet per year, conditional.

c. Green Valley Ranch Alluvial Well Field: Each well will have a maximum
pumping rate of 200 gpm, 0.45 cfs, conditional. The total combined maximum
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pumping rate for all wells described in paragraph 11.b and 11.c will be 1,200
gpm, 2.7 cfs, conditional, not to exceed 450 acre-feet per year.

Proposed use: For all wells: Irrigation of the Green Valley Ranch Golf Course and
surrounding trails, parks, green belts, schools and streetscapes within the Green Valley
Ranch North development; recreation; fish and wildlife propagation; replacement of
evaporation and seepage; augmentation and replacement by direct use or storage. The
Green Valley Ranch Golf Course and the Green Valley Ranch North development are
located in Sections 14, 15, 22 and 23, T3S, R66W, 6 P.M., City and County of Denver,
Colorado.

Plan for Augmentation

13.

14.

Names of structures to be augmented:

a. Green 15 Pond Well.
b. Green Valley Ranch Alluvial Well #1 and #2.

c. Green Valley Ranch Alluvial Well Field: Town Center may petition the Court in
the future to add any of the four proposed Green Valley Ranch Alluvial Well
Field wells described in paragraph 6.d as structures to be augmented pursuant to
the terms and conditions of this decree. The petition shall specify the location of
the well(s) to be added and the aquifer parameters and depletion factors for each
well and demonstrate that out-of priority depletions for each well will be replaced
$O as 1o prevent injury to other water rights. Town Center will provide notice in
writing to the parties in this case of the filing of any such petition. The parties
shall have 60 days from the date of the notice to file an objection to the petition.
If any party files an objection, Town Center shall have the burden of proving that
the addition of the proposed wells will not cause injury to other water rights. If no
objection is timely filed, the Court shall grant the petition and the proposed wells
shall be added to the plan for augmentation and be governed by the terms and
conditions of this decree,

d. No other water rights are or will be diverted from these structures.

Previous decree for water rights to be used for augmentation: Town Center will use the
direct discharge of nontributary ground water to First Creek and return flows from
nontributary ground water in the Upper Arapahoe, Lower Arapahoe and Laramie-Fox
Hills aquifers as augmentation sources. The augmentation sources are described more
fully as follows:
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Date Decree entered: April 29, 1987.
Case No.: Consolidated Case Nos. 82CW488 and 84CW030.
Court: District Court in and for Water Division No. |

Type of water right: Nontributary ground water in the Denver Basin to be
withdrawn from eight wells known as TCMD Well Nos. | through 8 (collectively,
the “TCMD Wells™). Town Center reserves the ri ght to construct additional
nontributary wells to be used for augmentation in accordance with the decree
entered in consolidated Case Nos. 82CW488 and 84CW030.

Description of nontributary wells (location, aquifer and permitted amounts):

i TCMD Well No. 1: (Lower Arapahoe Aquifer)(Permit no. 65704-F (prior
Permit no. 53881-F)); SW 1/4 of the NW 1/4 of Section 14, T3S, R66W, 6" P.M.,
City and County of Denver, Colorado, at a point 1,770 feet from the North line
and 760 feet from the West line of said Section 14. Average annual withdrawal of
282 acre-feet in combination with TCMD Well Nos. 3 and 8.

i TCMD Well No. 2: (Upper Arapahoe Aquifer) (Permit no. 65705-F (prior
Permit no. 53883-F)); SW 1/4 of the NW 1/4 of Section 14, T3S, R66W, 6™ P.M.,
City and County of Denver, Colorado, at a point 1,790 feet from the North line
and 750 feet from the West line of said Section 4. Average annual withdrawal of
219 acre-feet in combination with TCMD Well Nos. 4 and 5.

it TCMD Well No. 3: (Lower Arapahoe Aquifer) (Permit no. 65706-F (prior
Permit no. 53882-F); NE 1/4 of the SW 1/4 of Section 14, T3S, R66W, 6 P.M.,
City and County of Denver, Colorado, at a point 2,040 feet from the South line
and 1,550 feet from the West line of said Section 14. Average annual withdrawal
of 282 acre-feet in combination with TCMD Well Nos. 1 and 8.

iv. TCMD Well No. 4: (Upper Arapahoe Aquifer) (Permit no. 65707-F (prior
Permit no. 53884-F); NE 1/4 of the SW 1/4 of Section 14, T3S, R66W, 6™ P.M,,
City and County of Denver, Colorado, at a point 2,020 feet from the South line
and 1,550 feet from the West line of said Section 14. Average annual withdrawal
of 219 acre-feet in combination with TCMD Well Nos. 2 and 5.

v. TCMD Well No. 5: (Upper Arapahoe Aquifer) (Permit no. 65708-F (prior
Permit no. 55266-F); SW 1/4 of the NE 1/4 of Section 14, T3S, R66W, 6™ P.M.,
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City and County of Denver, Colorado, at a point 2,250 feet from the North line
and 1,730 feet from the East line of said Section 14. Average annual withdrawal
of 219 acre-feet in combination with TCMD Well Nos. 2 and 4.

Vi, TCMD Well No. 6: (Laramie-Fox Hills Aquifer) (Permit no. 65709-F
(prior Permit no. 55863-F); SW 1/4 of the NE 1/4 of Section 14, T3S, R66W, 6™
P.M., City and County of Denver, Colorado, at a point 2,210 feet from the North
line and 1,770 feet from the East line of said Section 14. Average annual
withdrawal of 399 acre-feet in combination with TCMD Well No. 7.

vii.  TCMD Well No. 7: (Laramie-Fox Hills Aquifer) (Permit no. 59200-F); SE
1/4 of the NE 1/4 of Section 15, T3S, R66W, 6™ P.M., City and County of
Denver, Colorado, at a point 2,530 feet from the North line and 740 feet from the
East line of said Section 15. Average annual withdrawal of 399 acre-feet in
combination with TCMD Well No. 6.

viii.  TCMD Well No. 8: (Lower Arapahoe Aquifer) (Permit no. 60703-F); NW
1/4 of the SW 1/4 of Section 15, T3S, R66W, 6" P.M,, City and County of
Denver, Colorado, at a point 1,400 feet from the South line and 785 feet from the
West line of said Section 15. Average annual withdrawal of 282 acre-feet in
combination with TCMD Well Nos. 1 and 3.

f. Source: Nontributary ground water in the Denver Basin in the Upper Arapahoe,
Lower Arapahoe and Laramie-Fox Hills aquifers as noted above.

g. Amount: Town Center owns the rights to a total average annual withdrawal of
380 acre-feet of nontributary ground water in the Upper Arapahoe, Lower
Arapahoe and Laramie-Fox Hills aquifers decreed in consolidated Case Nos.
82CW488 and 84CWO030.! Town Center may purchase additional rights to
nontributary ground water decreed in consolidated Case Nos, 82CW488 and
84CWO030 and may use such additional nontributary ground water rights for the
augmentation plan described herein.

Decreed uses: All beneficial uses including augmentation and replacement, and
including the right to use 98% of the amount withdrawn to extinction by reuse,
successive use and disposition. Water returned after use to First Creek from the
nontributary groundwater diversions may be used for augmentation and
replacement. The method for determining the amount of such return flows is set
forth in this decree.

' Town Center may withdraw up 1o a total of 380 acre-feet of water on an average annual basis from the above-
referenced aquifers in any combination, subject to the limitations of the permits for the TCMD Wells.
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15. Statement of plan for augmentation:

a.

Location of depletions. The Green 15 Pond Well, Green Valley Ranch Alluvial
Well #1 and #2 and the Green Valley Ranch Alluvial Well Field wells will
deplete First Creek at or above the point where First Creek crosses the west
Section line of Section 15, T3S, R66W of the 6™ P.M.

Timing of depletions. Town Center shall employ a “Glover” analysis to
determine monthly depletion factors for Green 15 Pond Well, Green Valley
Ranch Alluvial Well #1 and #2, and any Alluvial Well Field well added to the
plan for augmentation pursuant to paragraph 13.c. Although there are various
methods for applying a Glover analysis, the method to be used in this case shall
represent a no-flow boundary which requires the following parameters: (i) a
boundary condition for the alluvial aquifer indicating that the boundary
constitutes a “no-flow” condition; (ii) the width of the aquifer on the side of the
river where the well is located, commonly referred to as “W?”; (iii) the distance
from the river to the location of the well, commonly referred to as “X”; (iv) the
transmissivity of the aquifer between the well and the river, commonly referred to
as harmonic “T”; and (v) the specific yield of the aquifer, commonly referred to
as “S”. The aquifer parameters for the Green 15 Pond and Green Valley Ranch
Alluvial Well #1 and #2 are set forth in Table 1 below.
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Table 1 - Glover Analysis - Town Center Pond 15 Well and Alluvial
Wells 1 and 2

[Data !
Parameter Alluvial Wells 1 Pond 15 WellComments
and 2
Dist {0 Stream Distance less than 100 ft for Alluvial Wells |
ft; ' 100 265 and 2, used 100 ft; used centroid distance for
Pond 15 Well

ff.t')s‘ o Bound |, 2000 Based upon LRE alluvial aquifer mapping
Transmisivit Based upon LRE interpretation of alluvial
(opd/f) Y 25000 15000 well pumping test and LRE aquifer thickness
&P mapping
Specific Yield 0.2 0.2
Depletion Patterns

Alluvial Wells 1 and 2 Pond 15 Well

Monthly Lo Monthly i
MonthDepletion Cumu]'alm,’ Depletion Cumulative Depletion

) Depletion (%) o %)

Factor Factor
| 0.872 87.2 ).5400 54.00
2 0.086 05.8 0.2500 79.00
3 017 97.5 0.0600 85.00
4 0.01 98.5 0.0300 88.00
S 0.008 99.3 ).0300 91.00
6 0.007 100 0.0200 93.00
7 0.0100 94.00
8 0.0200 06.00
9 ).0100 97.00
t0 ).0100 98.00
11 0100 99.00
12 0.0100 100.00

Table 1 also sets forth the monthly depletion factors for pumping and evaporation
from the Green 15 Pond, and for pumping from the Green Valley Ranch Alluvial
Well #1 and #2, calculated using the Glover analysis and the aquifer parameters in
Table 1. Pumping from Green 15 Pond Well, Green Valley Ranch Alluvial Well
#1 and #2, and any Alluvial Well Field well added to the plan for augmentation
pursuant to paragraph 13.c, will be metered. The monthly depletive effect of
pumping the wells and pond evaporation from the Green 15 Pond, as set forth in
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Paragraph 12.c. below, will be lagged to First Creek using the depletion factors in
Table 1.

Evaporative depletions from Green 15 Pond. The Green 15 Pond is approximately
1.2 surface acres in size. Evaporation from the Green 15 Pond is estimated to
average 4.5 acre-feet per year. Monthly evaporation amounts are calculated to be
as follows (in acre-feet):

Green 15 Pond
Month Evaporation
&)
January 0.14
February 0.16
March 0.25
April 0.41
May 0.54
June 0.65
July 0.68
August 0.61
September 0.45
October 0.32
November 0,18
December 0.14
4.50

Replacement of depletions: The withdrawal and use of water from the Green 15
Pond Well, Green Valley Ranch Alluvial Well #1 and #2, and any Alluvial Well
Field well added to the plan for augmentation pursuant to paragraph 13.c, and the
evaporative losses from the Green 15 Pond will result in delayed depletions to
First Creek that must be replaced when the depletions are out of priority. Under
the plan for augmentation, Town Center will replace out-of-priority depletions in
time, location and amount. 100% of the water pumped from the wells and 100%
of the evaporative losses from the pond will be considered to be the depletions to
First Creek. The lagged depletions will be determined by multiplying the amount
of water pumped from each of the wells and the evaporative losses from the pond
by the depletion factors for the respective structure set forth in Table 1. When
out-of-priority, the depletions will be replaced with nontributary and alluvial
water return flows from irrigation of the Green Valley Ranch Golf Course and
from irrigation of the streetscape within the Green Valley Ranch North
development. Any remaining out-of-priority depletions will be replaced with
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nontributary water pumped from the TCMD Wells to First Creek at or above the
point where First Creek crosses the west section line of Section 15, T3S, R66W of
the 6" P.M. The amount of nontributary water pumped from the TCMD Wells
and delivered directly to First Creek for augmentation shall be metered and
accounted for separately from water that is pumped from the TCMD Wells for
irrigation or other decreed uses by Town Center.

e. Timing and Amount of Golf Course Trrigation Return Flow: Water applied to the
Green Valley Ranch Golf Course for irrigation will be measured with meters. Water
applied to golf course irrigation that is not consumed will return to First Creek.
Under this plan for augmentation, the amount of golf course irrigation return flows to
First Creek shall be determined by multiplying the amount of golf course irrigation
water applied times the calculated annual return flow percentage. Town Center shall
determine the current annual return flow percentage by calculating the average
percentage of the previous three years. Irrigation water applied is assumed to be 95%
of irrigation water pumped (5% spray loss). *Total water applied will be calculated as
the sum of irrigation water applied plus effective precipitation measured at the
Denver Stapleton Airport climate station. The modified Blaney-Criddle method will
be used to calculate the potential consumptive use of the lawn grass with
climatological data from the Denver Stapleton Alrport station, six inch root depth, 45

degree%mean temperature for start and end growth dates, and the following growth
factors™

Jan | Feb | Mar | Apr | May | Jun | Jul | Aug [ Sep [ Oct [Nov | Dec
0.0010.00 1000 (1.651.35(1.25[1.00]1.00] 1.25 { 1.30 ] 0.00 | 0.00

Total potential consumptive use for each month will be determined by multiplying the
irrigated area times the monthly potential consumptive use.

The deep percolation as a percent of water applied will be calculated using the
relationships for computing deep percolation developed by Spronk (see Figure 1 attached
hereto). The quantity of deep percolation will be calculated by multiplying the ratio of
deep percolation to total water applied times the amount of irri gation water applied. Deep
percolation will then be reduced by the amount of tree canopy area. As an alternative to
calculating the annual return flow percentage as described above, Town Center may
annually elect to assume that 15% of the irrigation water applied to Green Valley Ranch
Golf Course is not consumed and returns to First Creek on an annual basis. The monthly

* Five percent spray loss is considered appropriate for sprinkler irrigation in Case numbers 89CW198, 93CW033,
and 93CW110.

? Growth factors derived by Spronk Water Engineers, Inc. for Arapahoe Water and Sanitation District and Hi Plains
Land and Cattle Company in 1986,
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accretions to First Creek from golf course irrigation retuf:
o lhc I‘ni uwino lao ffino pattcm bascd on i (;lovu analy

qr w)

Tabie 2: Glover Analysis Cumulative Accretion Pattern of Golf Course IRFs to First Creek

| \ Year | | Year 2 | Year3 |
Month P12 3740567789071 T12] 24 36

Cumulative

Accretion % 42 !63 72177 |81 1841868 90]91 9293 98 100

In the event ol an expansion or reconfiguration of the Green Valley Ranch Golf
Coursc, the irrigation return flow accretion pattern for any additional or
reconfigured arcas will be recalculated using a Glover analysis to incorporate the
revised lagged return {low pattern.

. Timing and Amount of Streetscape Irrigation Return Flow Calculation: Water
applied Lo streetscape within the Green Valley Ranch North development will be
measured with meters, The streetscape is bordered by streets and gutlers and
typically includes right-of-way landscaping and medians. Two percent of the
water applied for irrigation of streetscape is estimated to return to First Creek
within the same month in the form of surface runoff, Therefore, under this plan
for augmentation, monthly surfuce return flows from such irrigation will be

caleulated by multiplying the amount of water pumped for such irrigation in a
ffivc-:n month times 0.02. For purposes of this decree, the Court finds that it is
reasonable to assume that 15 percent of the water applied to streetscape within the
Green Valley Ranch North development for irrigation is not consumed and
returns to First Creck as subsurface return flows, Under this plan for
augmentation, the amount of subsurface return flows to First Creek for streetscape
irrigation within the Green Valley North development will be caleulated by
muitiplying 0.15 times the amount of the water pumped for such irrigation. The
monthiy accretions to First Creck from sireetscape irrigation return flows will be
lagged according to the following lagging pattun based on a Glover analysis of
14 irrigation arcas weighted by irrigation area.” If water is applied to parks,
schools or trails, the same methodology will be used to calculate lagged

Exhibit I attached hereto shows the aguifer parameters and the lagged aceretion patterns for each irrigation area
used 1o derive the camulative aeeretion pattern shown in Table 2.
T Exhibit 2 attuched hereto shows the aquifer parameters and the fagged accretion patterns for cach irrigation area
used Lo dertve the cumulative aceretion pattern shown in Table 3.
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Table 3: Glover Analysis Cumulative Accretion Pattern of Streetscape IRFs to First Creek

Year | Year | Year | Year | Year | Year | Year
Year 1 2 3 4 5 6 7 8
Month 112131415 16171819110 11112]| 24 | 36 | 48 { 60 | 72 | 84 | o6
Cumulative
Accretion
% 13127135441 147 |51 |55[68 6164 6668 ) 82 | 89 | 93 | 96 | o8 | 99 | 100
8. ‘Two percent relinquishment: Town Center will relinquish two percent of the
nontributary water withdrawn from the TCMD Wells to First Creek.
CONCLUSIONS OF LAW
16.  The foregoing findings of fact are incorporated herein to the extent they constitute

17.

18.

19.

20.

22.

conclusions of law.

This court has jurisdiction over the subject matter of these proceedings and over all who
may be affected thereby, whether they have appeared or not. Sections 37-92-302 and 37-

92-304(6), C.R.S.

Timely and adequate notice of the pendency of this action was given in the manner

provided by law. Section 37-92-302(3), C.R.S.

No injury will occur to any owners of or persons entitled to use water under a vested or
decreed conditional water right as a result of the plan for augmentation approved herein.

Section 37-92-305, C.R.S.

The Applicant has fully complied with all requirements and met all standards and
burdens of proof, including but not limited to those in Sections 37-92-103(3)(a), 37-92-

103(4), 37-92-103(6), 37-92-103(9), 37-92-302, 37-92-303, 37-92-304 and 37-92-305,

C.R.S., and is, therefore, entitled to this decree confirming conditional underground water
rights for the Green 15 Pond Well, Green Valley Ranch Alluvial Well #1 and #2, and the
Green Valley Ranch Alluvial Well Field and approving the plan for augmentation

described herein,

RULING OF WATER REFEREE, JUDGMENT AND DECREE

The foregoing findings of fact and conclusions of law are incorporated herein.

The Application in this case is hereby granted, subject to the terms and conditions set




23.

24,

Town Center Metropolitan District
Ruling and Decree, Case No. 2004CW28
Page 13 of 16

forth herein.

Pursuant to C.R.S. § 37-92-305(8), the State Engineer shall curtail all out-of-priority
diversions, the depletions from which are not replaced pursuant to the au gmentation plan
approved herein so as to prevent injury to vested water rights.

In order to prevent injury to other decreed water rights, the following terms and
conditions shall apply to the plan for augmentation approved herein:

a.

Depletions and accretions to First Creek will be calculated in accordance with the
methodologies described in paragraph 15 above. When the depletions from the
Green 15 Pond and Well, Green Valley Ranch Alluvial Well #1 and #2, and any
Green Valley Ranch Well Field well added to this plan for augmentation pursuant
to paragraph 13.c occur when there is a call senior to February 13, 2004, such out-
of-priority depletions shall be replaced as provided in this decree by Town Center
in time, location and amount according to the calculations described above with
the nontributary water or return flows described above, at or above the point
v&ill]lere First Creek crosses the West Section line of Section 15 , T3S, R66W of the
6" P.M.

The amount diverted from the Green 15 Pond Well, Green Valley Ranch Alluvial
Well #1 and #2, and any Alluvial Well Field well added to the plan for
augmentation pursuant to paragraph 13.c, will be measured weekly. The amount
of depletion from the Green 15 Pond Well and the Green Valley Ranch Alluvial
Well #1 and #2 is equivalent to the amount diverted from the wells after the
depletion factors set forth herein are applied. The amount of evaporative
depletion from the Green 15 Pond is equivalent to the amount of evaporation from
the pond after the depletion factors set forth herein are applied. All depletions
resulting from diversions of the Green 15 Pond Well, Green Valley Ranch
Allovial Well #1 and #2, and any Alluvial Well Field well added to the plan for
augmentation pursuant to paragraph 13.c, and all depletions resulting from
evaporation from the Green 15 Pond, will be replaced when out of priority.

Town Center shall install and maintain any meters, gauges, or other measuring
devices and report at reasonable times to the Division Engineer the readings of
such meters, gauges, or other measuring devices as deemed necessary by the State
Engineer/Division Engineer for administration of the plan for augmentation and
water rights decreed herein,

Except as provided in subsection e of this paragraph 24, Town Center shall
perform monthly accounting and maintain accounting records of its water use
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under this decree, including water pumped from the nontributary TCMD Wells.
Town Center shall submit this accounting information to the Division Engineer
monthly. The accounting shall include pumping, evaporation, lagged depletions,
amount and location of replacement water. On an annual basis, Town Center shall
submit to the Division Engineer either a statement that it elects to assume a Golf
Course irrigation return flow percentage of 15% or a calculation of the annual
return flow percentage in accordance with the terms of paragraph 15.e of this
decree. A sample return flow percentage calculation form is attached hereto as
Exhibit 3.

During the months of July, August and September, Town Center shall perform
weekly accounting of out-of-priority depletions and replacements and monthly
reporting. During these three months, out of priority depletions will be balanced
on a weekly basis to within 0.5 acre-feet and fully balanced on a monthly basis.

Town Center will provide copies of accounting sheets to objectors in this case
upon written request and payment of reasonable copying charges by the objector.
An accounting form has been prepared and is attached hereto as Exhibit 4. The
Court finds that such accounting form is adequate to properly account for the
water diverted under this decree. Town Center may without Court consent in the
future propose additional or alternate accounting methods that are satisfactory to
the Office of the State Engineer provided, in such event, that Town Center will
provide written notice to all Objectors in this case and the Objectors shall be
provided with an opportunity to comment on additional or alternative accounting
methods. In the event that any Objector disagrees with the additional or
alternative accounting methods, any Objector in this case may file a written
objection with the Court, and the Court shall set a hearing to resolve the dispute.
In any such hearing, Town Center shall have the burden to prove the additional or
alternative accounting methods are necessary and adequate to properly account
for the water diverted under this decree.

Town Center will relinquish and not consume two percent of the nontributary
water withdrawn from the TCMD Wells to First Creek.

Town Center may not divert alluvial ground water from the Green 15 Pond Well,
Alluvial Well #1 or Alluvial Well #2 until it has installed the facilities needed to
deliver the nontributary augmentation water directly to First Creek.

When applicable, Town Center shall bear such transit loss as may be reasonably
and lawfully assessed by the Division Engineer for the carriage of water through
stream reaches in the same manner as for other water users.
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Approval of the plan for augmentation described herein is subject to the retained
Jurisdiction of the court for reconsideration of the question of injury to the vested rights
of others for a period of ten years from the date the decree herein is entered. The Court’s
retained jurisdiction may be invoked by any party by filing a proper petition with the
Court and serving the non-petitioning parties. The petition for reconsideration shall be
made in good faith, under oath, and shall set forth with particularity the factual basis
upon which the requested reconsideration is premised, together with proposed decretal
language. The party who files such a petition shall have the initial burden of establishing
that material injury will occur to their water rights by operation of the plan for
augmentation. Upon such a showing of injury, the burden of showin g non-injury shifts to
the Applicant, and the Court may require additional or modified protective conditions to
prevent injury. Such additional or modified conditions may, if adequately proved, be
more restrictive than the terms and conditions of this decree. Except 1o the extent the
Court has retained jurisdiction this judgment and decree is final. The ten year period of
retained jurisdiction described above may be extended upon further decision by the water
judge that the nonoccurrence of injury shall not have been conclusively established.

The Court also specifically retains jurisdiction perpetually over this Decree to review the
availability of the nontributary ground water described in paragraph 14, above, as a
source of replacement water in this plan for augmentation.

The application in this case was filed in 2004, and the priorities awarded to water rights
described in this decree shall be administered as having been filed in that year, and shall
be junior to all priorities filed in previous years. As between water rights filed in the
same calendar year, priorities shall be determined by the dates of appropriation for said
water rights, and shall not be affected by the date of entry of decree for said water rights.

If Town Center wishes to maintain the conditional water i ghts confirmed in this matter,
it shall file an application for finding of reasonable diligence or to make the conditional

oo

water rights absolute on or before the last day of the month of = ‘?Kx:ﬁ

A copy of this decrce shall be filed with the Division Engineer and the State Engineer.

The State and Division Engineer shall administer this decree in accordance with the terms
and conditions set forth herein.

There was no trial in this matter and no factual issues were liti gated. The findings of fact,
conclusions of law and decree were completed as the result of substantial discussions,
negotiations and compromises by, between and among the Applicant and the Objectors
pertaining to all parts of the findings, conclusions and decree. It is specifically
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understood and agreed by the parties hereto, and found and concluded by the Court, that
the acquiescence of the parties to a stipulated decree under the specific factual and legal
circumstances of this contested matter and upon the numerous and interrelated
compromises reached by the parties shall never give rise to any argument, claim, defense
or theory of acquiescence, waiver, bar, merger, stare decises, res judicata, estoppel,
laches, or otherwise, nor to any administrative or judicial practice or precedent, by or
against any of the parties hereto in any other matter, case or dispute, nor shail testimony
concerning such acquiescence of any party to a stipulated decree herein be allowed in any
other matter, case or dispute by or against any of the parties hereto. All parties stipulate
and agree that they do not intend the findings, conclusions and decree to have the effect
of precedent or preclusion on any factual or legal issue in any other matter. The parties
further stipulate and agree that they each reserve the right to propose or to challenge any
legal or factual position in any other plan for augmentation or other matter filed in this or
any other court without limitation by these findings of fact, conclusions of law and
decree.

H
¥
it

.u,;,\ - K {,f

Johfy Cowan
ater Referee

Water Division No. 1

THE COURT DOTH FIND THAT NO PROTEST WAS FILED IN THIS MATTER,
THEREFORE, THE FOREGOING RULING IS CONFIRMED AND APPROVED, AND IS
HEREBY MADE THE JUDGMENT AND DECREE OF THIS COURT.

Dated: ?“ Z-ef

By the Court:

%mm
James F. Hartmann

Water Judge

Water Division No. 1
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Exhibit 3: Sample Calculation of Percentage Deep Percolation on Rolling 3 Year Average
(example data shown)

Potential Water Deep
Gross Irrigation Water Total Consumptive Consumed Perc of | Return Flows
Nontributary Applied Average Applied Use of lawn on Golf Irrigation | (Deep Perc less
Month | Water Supplied | (95% of Gross) { Effective Precip] Water grass Course We_x_ter Tree CU)
1 2 3 4 5 6 7 8
(AF) (AF) (AF) (AF) (AF) (AF)
input 95% x coli input col2+col3 calc col5 x acres calc calc

Apr-06 35.02 33.269
May-08 54 49 51.7655
Jun-06 75.62 71.839
Jul-06 51.62 49.039
Aug-06 49.6 47.12
Sep-06 38.07 36.1665
Qct-06 15.4 14.63
Total 319.82 303.829
Apr-07 32,77 31.1315
May-07 44.39 42,1705
Jun-07 74.99 71.2405
Jul-07 63.83 60.7335
Aug-07 24.56 23.332
Sep-07 65.39 §2.1205
Oct-07 33.18 31.521
Total 339.21 322.2495
Apr-08 17.08 16.226
May-08 79.22 75.259
Jun-08 36.3 34.485
Jul-08 54,21 51,4995
Aug-08 51.53 48,9535
Sep-08 37.31 35.4445
Qct-08 31.88 30.2955
Total 307.54 292.163

Non-tributary

Return Flows
(Deep Perc less

Percent Return

Year Water Applied Tree CU) Flows
1 2 3
{AF) {AF}) col2/coll
2006 304
2007 322
2008 292
Average 306

EXHIBIT 3
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